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EVALUATING THE USURPATION OF THE RIGHT TO CLAIM PATENT
AND ITS IMPACT ON EUROPEAN PATENT APPLICATIONS

ABSTRACT | OZET

In the framework of Turkish Law, the patent right is regulated by Law No.
6769 on Industrial Property. Details regarding how the patent right can
be obtained and the specifics of its infringement are regulated within the

scope of the law.

Tiirk Hukuku cercevesinde patent hakki 6769 sayili Sinai Miilkiyet Kanunu
ile diizenlenmektedir. Patent hakkinin nasil temin edileceginden hakkin ih-
laline dair detaylar kanun cercevesinde diizenlenmistir.
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I.INTRODUCTION

The concept of patent right can be consid-
ered as a higher concept encompassing var-
ious rights held by the inventor due to the
invention created. The right of the inventor
to request registration in their own name at
the Turkish Patent and Trademark Office is
referred to as the right to claim patent,” while
the protection arising from this registration,
referred to as the ‘patent right,’ is also includ-
ed within this right. In the context of Law No.
6769 on Industrial Property’, if the right to
claim patent of the inventor and/ or patent
owner is infringed by third parties, then the
issue of usurpation, which constitutes the
subject matter of our study, come to the fore.

The patent right is one of the industrial
rights regulated within the framework of
Law No. 6769 on Industrial Property (“Law
No. 6769"), and the protection of the rele-
vant right is ensured through registration
to be carried out at the Turkish Patent and
Trademark Office (“TurkPatent”). There is
no specific definition of the concept of ‘in-
vention’ in the relevant legislation, including
Law No. 67692 However, it can be defined
as ‘ahuman ideathat solves atechnical prob-
lem.” The foundation of the patent, which is
a product of industrial property, is formed by
the invention. While the concept of a patent

1. GIRIS

Patent hakki kavrami, meydana getirilen
bulus sebebiyle bulus sahibinin sahip ol-
dugu cesitli haklari da iceren bir Gst kavram
olarak kabul edilebilecektir. Bulus sahibinin
Tark Patent ve Marka Kurumu nezdinde
kendi adina tescilini istemesi “patent iste-
me hakki”, patentin tescil edilmis olmasi
halinde de bu korumadan dogan “paten
hakki” bu hakkin icerisinde yer almaktadir.
6769 sayili Sinai Mulkiyet Kanunu® ¢erge-
vesinde de Uguncu kisiler tarafindan bulusg
ve/ veya patent sahibinin patent isteme
hakkinin ihlal edilmesi halinde ise ¢alisma-
mizin konusunu olusturan gasp gundeme
gelmektedir.

Patent hakki, 6769 sayili Sinai Mulkiyet Ka-
nunu (“6769 sayili Kanun”) cercevesinde
duzenlenen sinai haklardan biridir ve ilgili
hakkin korunmasi Turk Patent ve Marka Ku-
rumu (“TurkPatent”) nezdinde gercekles-
tirilecek tescil ile saglanmaktadir. “Bulus”
kavramina dair 6769 sayili Kanun dahil
olmak uzere ilgili hususa dair duzenleme
yapan mevzuatta herhangi bir tanim bulun-
mamaktadirz. Ancak “teknik bir problemi
¢o6zen insan fikri” seklinde tanimlanabile-
cektir. Sinai mulkiyet urunu olan patentin
temelini de bulus olusturmaktadir. Patent
kavrami sinai trtnu ifade etmekle birlikte,

denotes an industrial product, it also refers
to the official document issued by the Tark-
Patent to the rights holder.

The inventor is typically the natural person
who creates the invention and owns the
idea that solves the technical problem. This
right arises with the creation of the inven-
tion without requiring any registration®. The
inventor is also entitled to conduct proce-
dures at the TurkPatent for the protection
and registration of the industrial product/
method they have created. This right we
mentioned is also defined as the ‘right to
claim patent.” The right to claim patent is
regulated in Article 109 of Law No. 6769
as ‘belonging to the inventor or their suc-
cessors.” This indicates that although the
inventor may be a natural person, the right
to claim patent may belong to a different
person and/or third party(s) along with the
inventor“. Indeed, Law No. 6769 regulates
that the right to claim patent is transferable.
The subject matter of our study constitutes
a dispute arising from the usurpation of the
‘right to claim patent’. It is possible for a third
party to apply for a patent at the TurkPatent
as the rights holder of an invention belong-
ing to another person and for the patent to
be wrongfully registered. The TurkPatent
does not conduct an examination regard-
ing whether the person making the patent

PATENT iSTEME HAKKI GASPININ DEGERLENDIRILMESI
VE AVRUPA PATENT MURACAATINA ETKISI

bulusun hak sahibine TurkPatent tarafin-
dan duzenlenen resmi belgeyi de ifade
etmektedir.

Bulus sahibi, kural olarak bulusu meydana
getiren, teknik problemi ¢ozen fikrin sahibi
olan gercek kisidir. Bu hak bulusun meydana
getirilmesiyle de herhangi bir kayit gerektir-
meksizin dogmaktadiré. Meydana getirmis ol-
dugu bu sinai artnuin/ usultin korunmasi ve
kendi adina tescili adina TurkPatent nezdin-
de islemleri yapmaya dair hakkin da sahibi-
dir. Bahsetmis oldugumuz bu hak da “patent
isteme hakki” olarak tanimlanmaktadir. 6769
sayill Kanun’un madde 109'da patentisteme
hakki “bulusu yapana veya onun haleflerine
ait” seklinde duzenlenmistir. Bu da goster-
mektedir ki bulus sahibi her ne kadar gergek
kisi olsa da patent isteme hakki sahibi bulu-
su meydana getiren kisiden farkli ve/ veya bu
kisiile birlikte u¢cuncu kisi/ler de olabilmekte-
dir®. Zira 6769 sayili Kanun’un ayni madde-
sinde patent isteme hakkinin devredilebilir
mahiyette oldugu duzenlenmistir. Calisma-
mizin konusunu ise “patent isteme hakkinin”
gasp edilmesi suretiyle meydana gelen uyus-
mazlik olusturmaktadir. Zira TurkPatent nez-
dinde hak sahibi olmaksizin G¢uncu bir kisiye
ait bulusun hak sahibi olarak muracaat edil-
mesi ve patentin haksiz olarak tescil edilmesi
mumkuanddar. Zira TurkPatent, patent muraca-
ati gerceklestiren kisinin patent isteme hakki
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application is the rightful owner of the right
to claim patent. During the application pro-
cess, the TurkPatent examines whether the
invention meets the criteria for patentability
and subsequently makes a decision based
on this. Therefore, Law No. 6769 regulates
actions that can be taken against patents
that have been wrongfully applied for/ reg-
istered under its framework.

Il. THE USURPATION OF
THE RIGHT TO CLAIM
PATENT

Within the framework of Law No. 6769, the
inventor typically holds the ‘right to claim
patent’. However, it is possible for this right
to be transferred to third parties or for the
right to be granted to someone other than
the inventor by law®. Besides the voluntary
transfer of industrial rights to third parties,
there are also legal grounds for granting this
right to a person®. One of these reasons is
when the person granted the right has made
significant investments for the realization of
the invention or has provided the necessary
environment for the inventor to continue
their work’”. An example of this is granting
the right to claim patent to the employer in
the case of service inventions created by an
employee within the scope of an employ-
ment contract.

Before delving into the explanation of the
usurpation of the right to claim patent, it is
beneficial to outline the process from the
inception of the invention to its registration
with the TurkPatent. Upon the creation of
the invention by the inventor, ownership
of the invention is established without the
need for any registration or announcement.
Subsequently, efforts are made to register
the relevant right. Products/ methods falling
under patentable inventions under Law No.
6769 can be registered with TurkPatent. For
this purpose, an application file for the inven-
tion is prepared, comprising claims detailing
the stages of the invention, a description, an
abstract, and drawings. Presenting this file to
TurkPatent marks the commencement of the
protection period. Subsequently, if no formal
deficiencies are identified by TurkPatent, an
investigation into the patent application is
conducted. Following this, upon the appli-
cant’s request, an examination is carried out,
and if the conditions are met, a decision for
patent protection is granted, and the patent
is registered.

sahibi olup olmadigi yéonunde bir inceleme
gerceklestirmemektedir. TurkPatent mura-
caat agsamasinda bulusun patentlenebilirlik
kriterlerini taslyip tagsimadigini incelemekte
ve akabinde de buna dair karar tesis etmek-
tedir. Bu sebeple 6769 sayili Kanun cergeve-
sinde haksiz sekilde muracaat/ tescil edilmis
patent sahibine karsi alinabilecek aksiyonlar
duzenlemektedir.

Il. PATENT iSTEME HAK-
KININ GASPI

6769 sayili Kanun ¢ercevesinde kural olarak
bulus sahibinin “patent isteme hakki” bulun-
maktadir. Ancak ilgili hakkin uguncu kisile-
re devri veya kanun tarafindan bulus sahibi
disinda bir kisiye de bu hakkin taninmis ol-
masi mumkundur®. Sinai hakkin rizai olarak
ucuncu kisiye devrinin yani sira kanunen bu
hakkin bir kisiye taninmasi bazi gerekceleri
bulunmaktadir®. Bu gerekgelerden biri, hak
taninan kisinin bulusun gerceklestirilmesi
icin ciddi yatinmlar yapmasi veya bulus sa-
hibinin calismalarini sirdurmesiigin gerekli
ortami tesis etmesidir’. Hizmet s6zlesmesi
cercevesinde isci tarafindan meydana ge-
tirilen hizmet buluslarinda isverene patent
isteme hakkinin verilmis olmasi bunun bir
ornegidir.

Patent isteme hakkinin gaspi meselesinin
izahina gegmeden 6nce bulusun meydana
getirilmesi anindan TurkPatent nezdinde tes-
ciline kadar gecgen sureci izah etmekte yarar
gormekteyiz. Bulus sahibi tarafindan bulusun
meydana getirilmesiyle birlikte herhangi bir
kayit/ tescil veya ilan gerekmeksizin bulus
sahipligi meydana gelmektedir. Akabinde
de ilgili hakkin kayit altina alinmasi adina
calismalarin gerceklestirilmesi gerekmekte-
dir. 6769 sayili Kanun cercevesinde patent-
lenebilir buluslar arasinda yer alan urtnler/
usuller TurkPatent nezdinde tescil edilebil-
mektedir. Bunun i¢in bulusa dair muracaat
dosyasi hazirlanmaktadir. Bu dosya, bulusun
asamalarinin anlatildidi istemler, tarifname,
ozet ve resimlerden olugsmaktadir. Bu dosya-
nin TurkPatent’e ibraz edilmesiyle de hakkin
koruma suresi baglamis bulunmaktadir. Aka-
binde TurkPatent tarafindan sekli eksikligin
tespit edilmemesi halinde, patent muracaa-
tina iliskin arastirma gerceklestirilmektedir.
Ardindan basvuru sahibinin talebi Gzerine
inceleme gercgeklestirilip sartlarin uygun ol-
masi halinde patent koruma karari verilir ve
patent tescil edilir.

Without the consent of the inventor or with-
out a legaljustification, if an unjust patent ap-
plication is made to TurkPatent, the inventor
and/or the person(s) entitled to the right to
claim patent may make a claim of usurpation
against the person who wrongfully made the
application. Under Law No. 6769, in the event
of a 'violation of the right to claim patent,” Ar-
ticle 110 of the relevant law applies, and if the
violation occurs after the patent is registered,
the provisions of Article 111 concerning ‘pat-
ent usurpation’ are applied. However, we
would like to emphasize that directing this
claimto TurkPatent has no real value, and ob-
taining rights should be ensured by filing a
lawsuit before the specialized court®. During
a lawsuit filed with claims of the usurpation
of the right to claim patent and the assertion
of actual ownership, if a decision is made to
register the patent, this lawsuit will turn into
a patent usurpation case®. In Article 110 of
Law No. 6769;

(1) It cannot be claimed at the Institution
that the right to claim patent does not be-
long to the applicant. Until proven other-
wise, the applicant is presumed to be the
owner of the right to claim patent.”

“(2) During the procedures for granting the
patent, any person claiming to be the real
owner of the right to claim patent under the
first paragraph of Article 109 may bring a
lawsuit against the applicant and notify the
Institution of this lawsuit. The procedures
for granting the patent may be suspended
by the court until the finalization date of the
decision regarding the lawsuit.”

As in many legal systems, the principle of
actual ownership applies in Turkish Law as
well. Within this context, the first person to
apply for a patent is considered the actual
owner. If someone claims that the person
who applied for the patent at TurkPatent
is not the actual owner, this must be deter-
mined through legal proceedings. Consider-
ing the provision of Law No. 6769, in cases
where the inventor continues the procedures
for a patent at TurkPatent and disputes arise
regarding patent usurpation and actual own-
ership, a lawsuit must be filed before the
specialized court. However, in cases where
a patent application has been made by a
third party who is not the rightful owner at
TurkPatent but has not yet been registered,
it isimportant to determine how and in what
manner the process regarding the claim of
patent usurpation will be conducted. This is
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Bulus sahibinin rizasi yahut kanuni bir gerek-
ce olmaksizin TurkPatent nezdinde haksiz se-
kilde patent muracaatinin gerceklestirilmesi
halinde bulus sahibi ve/ veya patent isteme
hakkina sahip kisi/ler tarafindan haksiz se-
kilde muracaatta bulunan kisiye karsi gasp
iddiasinda bulunulabilecektir. 6769 sayili
Kanun cercevesinde “patent isteme hak-
kinin ihlal edilmesi” halinde ilgili kanunun
110. maddesi, patent tescil edildikten sonra
gundeme gelmesi halinde ise 111. madde
hukumleri cercevesinde “patent gaspi” hu-
kumleri uygulama bulmaktadir. Ancak bu id-
dianin TurkPatent’e yoneltilmesinin kiymet-i
harbiyesinin bulunmadigini, ihtisas mahke-
mesi nezdinde dava ikame edilmek suretiyle
hak temininin saglanmasi gerektigini ifade
etmek isteriz®. Patent isteme hakkinin gas-
pi! ve gercek hak sahipligi iddiasi ile ikame
edilen bir dava sirasinda patentin tesciline
karar verilmesi halinde ise bu dava patent
gaspi davasina donusecektir®. 6769 sayili
Kanun’un 110. maddesinde;

“(1) Patent isteme hakkinin basvuru sahibi-
ne ait olmadigi Kurum nezdinde iddia edi-
lemez. Aksi ispat edilene kadar basvuru
sahibinin, patent isteme hakkinin sahibi
oldugu kabul edilir.

“(2) Patentin verilmesiislemleri sirasinda, pa-
tentisteme hakkinin gercek sahibi oldugunu
109 uncu maddenin birinci fikrasi uyarinca
iddia eden kisi, basvuru sahibine karsi dava
acabilir ve bu davayl Kuruma bildirir. Davaya
iliskin kararin kesinlesme tarihine kadar pa-
tentin verilmesi islemleri mahkeme tarafin-
dan durdurulabilir.”

seklinde duzenleme yer almaktadir. Pek ¢cok
hukuk sisteminde oldugu tzere Turk Huku-
ku’nda da gercek hak sahipligi ilkesi gecerli-
dir. Bu kapsamda patent icin mUracaat eden
ilk kisinin gercek hak sahibi oldugu kabul
edilmektedir. TurkPatent nezdinde bulus sa-
hibi olan kisinin gercek hak sahibi olmadigini
iddia edenin ise dava yoluyla tespit edilmesi
gerekmektedir. 6769 sayili Kanun’un anilan
duzenlemesidikkate alindiginda bulus sahibi
tarafindan TurkPatent nezdinde islemleri de-
vam bir patente dair patent gaspi ve gergek
hak sahipligi iddialar ile ihtisas mahkemesi
nezdinde dava ikame edilmesi gerekmek-
tedir. Fakat TurkPatent nezdinde hak sahibi
olmayan ug¢uncu kisi/ler tarafindan patent
muracaatinin gergeklestirilmis ancak henuz
tescil edilmemis olmasi durumunda patent
gaspl iddiasina dair bu surecin nasil ve ne
sekilde yurutulecegi 6nem arz etmektedir.
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because three conditions must be met for a
patent to be granted protection at TurkPat-
ent: '1- Novelty, 2- Inventive step, 3- Industrial
applicability’.

The criterion of ‘novelty,” one of the criteria
for patentability, implies that the invention
should not be ‘part of the state of the art,’
thus meaning “it must not have been made
available to the public in any form any-
where in the world before the filing date,
either by written or oral disclosure or by
use or in any other way.” For a patent ap-
plication to be valid, the invention must be
different from any other development related
to the same technology that hasn’t been de-
veloped before the filing date of the relevant
patent application worldwide. The criterion
of novelty is therefore the most important cri-
terion to be considered for obtaining patent

rights. However, if an unjust patent applica-
tion is made and published by someone who
is not the rightful owner of the right to claim
patent at TurkPatent, the relevant patent ap-
plication will be made available to the public,
and subsequent deadlines and protection
dates regarding the patent application must
be followed. In such a case, it is not sufficient
for the inventor to merely establish owner-
ship of the patent right and acknowledge
the usurpation through a lawsuit.

At this point, we would like to provide a few
examples that may render the patent usurpa-
tion lawsuit ineffective. Firstly, following the

Zira TurkPatent nezdinde bir bulusun patent
korumasi alabilmesi icin U¢ adet sartin mev-
cut olmasi gerekmektedir. Bunlar; “7- Yenilik,
2- Teknigin bilinen durumunun asilmasi, 3-
Sanayiye uygulanabilirlik. tir.

Patentlenebilirlik kriterlerinden olan “yenilik”
kriteri, bulusun “teknigin bilinen durumuna
dahil olmamasi”ni dolayisiyla “basvuru tari-
hinden énce diinyanin herhangi bir yerin-
de, yaziliveya sézliitanitimyoluylaortaya
konulmus veya kullanim ya da baska her-
hangibirbicimde aciklanmamis olmasi”ni
ifade etmektedir. Dunya Uzerinde ilgili patent
muracaatinin, basvuru tarihinden énce ayni
teknige dahil gelistirilmemis farkli bir bulus
olmasi gerekmektedir. Yenilik kriteri bu an-
lamda patent hakkinin temini agisindan dik-
kat edilmesi gereken en 6nemli kriterdir. An-
cak patent isteme hakki sahibi olmayan kisi

tarafindan haksiz sekilde TurkPatent nezdin-
de patent muracaatinin gerceklestirilmesive
yayinlanmis olmasi halinde ilgili patent mu-
racaati kamu bilgisine arz edilmis olacak ve
sonraki surecin ilgili patent muracaatina dair
sureler ve koruma tarihlerinin Uzerinden ta-
kip edilmesi zorunluluk haline gelecektir. Hal
boyleyken bulus sahibinin dava neticesinde
salt patent hakkinin sahibi oldugunun tespiti
ve gaspin kabulu yeterli olmamaktadir.

Bu noktada patent gaspi davasinin islevsiz
kalmasina sebebiyet verecek birka¢ 6rne-
ge yer vermek isteriz. ilk olarak patent gas-
p! davasinin ikame edilmesinin akabinde

initiation of a patent usurpation lawsuit, it is
possible that the annual patent fees, which
must be paid under the legislation by the per-
son(s) who applied for the patent at TurkPat-
ent, may not be paid. In such a case, the pat-
entwill be invalidated, and even if the rightful
owner who initiated the lawsuit has proven
their claim of being the actual owner through
the patent usurpation lawsuit, the enforce-
ability of this judgment will be nullified. Al-
ternatively, during the registration process of
the patent file, an examination is conducted
to determine whether the patent meets the
patentability criteria, and a research report
is prepared accordingly. If the research re-
port is negative in terms of one or more of
the criteria, changes may need to be made to
the patent claims. If, during the examination
stage, the patent application is not amended
to address information, documents, etc., that
eliminate one or more patentability criteria, a
decision may be made to reject the patent.
This will similarly render the outcome of the
filed lawsuit ineffective. If changes are made
to the claims and accepted by TurkPatent,
the protection of the patent may be termi-
nated with a third-party effect, without the
consent or influence of the rightful owner
who initiated the lawsuit. This may lead to a
narrowing of the scope of protection intend-
ed by the actual patent owner and potential
loss of rights. These possibilities have been
considered by the legislator, and Article
110 of Law No. 6769 stipulates that upon
notification of the initiation of the lawsuit to
TurkPatent, patent application procedures
may be suspended. Therefore, following the
initiation of a patent usurpation lawsuit, the
suspension of patent processes may be re-
quested as a precautionary measure.

With the initiation of said lawsuit, the plaintiff
has been granted optional rights in addition
to determination. The plaintiff may choose
one of these optional rights regulated in Ar-
ticle 110/3 of Law No. 6769. These rights are
stated as follows;

Upon the finalization of the decision in fa-
vor of the plaintiff in the lawsuit concerning
ownership rights, the plaintiff, as the claiming
rights holder, may, within three months from
the date of finalization of the decision for the
pending application that remains valid:

a) Request the acceptance and continua-
tion of the patent application as their own
application from the Institution.
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TurkPatent nezdinde muracaat gerceklesti-
ren Kisi/ler tarafindan mevzuat cergevesin-
de zorunlu olarak 6denmesi gereken yillik
patent Ucretinin 6denmemesi s6z konusu
olabilecektir. Bu takdirde patent islemden
kaldinlacaktir ve patent gaspi davasi netice-
sinde davayi ikame eden gergek hak sahibi
iddiasiniispat etmis olsa da bu hukmuniicra
edilebilirligi ortadan kalkmis olacaktir. Yahut
patent dosyasinin tescil surecinde patentin
patentlenebilirlik kriterlerini saglayip sagla-
madigl yonunde inceleme gercgeklestirilip
bir arastirma raporu tanzim edilmektedir.
Bu arastirma raporunun kriterlerden bir veya
birkaci acisindan olumsuz gelmesi halinde
patentin istemlerinde degisiklik yapilma-
sI gerekebilecektir. inceleme safhasinda
olumsuz arastirma raporu dikkate alinarak
patent muracaatinin patentlenebilirlik kriter-
lerden biri/ birkagini ortadan kaldiran bilgi,
dokuman vb. sebebiyle istemlerin degisiklik
yaplilarak ibraz edilmemesi halinde patentin
reddine karar verilebilecektir. Bu da benzer
sekilde ikame edilen davanin sonucunu is-
levsiz hale getirecektir. istemlerde degisiklik
yapilmasi ve bunun TurkPatent nezdinde ka-
bul gérmesi halinde ise davayi ikame eden
gercek hak sahibinin rizasi ve etkisi olmak-
sizin Uguncu bir etkiyle nihayete erdirilmis
bir patentin korumasi saglanmis olacaktir.
Bu da asil patent hakki sahibinin patent ile
korumak istedigi alanin daralmasina ve bu
kapsamda hak kaybi yasamasina sebebiyet
verebilecektir. Bu ihtimaller kanun koyucu
tarafindan dikkate alinmis ve 6769 sayili
Kanun’un 110. maddesinde davanin ikame
edildiginin TurkPatent’e bildirilmesi halinde
patent muracaat islemlerinin durdurulabile-
cegi duzenlenmistir. Bu kapsamda patent
gaspl! davasinin ikame edilmesiyle birlikte
patente dair streglerin durdurulmasi ihtiyati
tedbir olarak talep edilebilecektir.

Anilan davanin ikame edilmesiyle birlikte tes-
pit haricinde davaciya secimlik haklar verilmisg-
tir. Davaci 6769 sayili Kanun'da duzenlenen
bu secimlik haklardan birini tercih edebile-
cektir. Anilan haklar madde 110/3'te;

“Hak sahipligine iliskin dava sonucunda
verilecek kararin davaci lehine kesinlesme-
si halinde, dava agan hak sahibi, gecerliligi
devam eden basvuru icin kararin kesinlesme
tarihinden itibaren ug¢ ay icinde;

a) Patent basvurusunun kendi basvurusu ola-
rak kabul edilmesini ve yurutalmesini, Kurum-
danisteyebilir.
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b) Make a new patent application for the
same invention, benefiting from the same
priority right, if any.

c) Request the rejection of the application
from the Institution.

In this way, any one of these three optional
rights may be chosen by the actual rights
holder who filed the lawsuit within three
months from the finalization of the decision.
If no request is made within these three pe-
riods, the patent will be deemed withdrawn
under Article 110/5 of Law No. 6769. As it
stands, in cases of asserting actual owner-
ship and usurpation claims concerning a
registered patent, such optional rights are
not available. Instead, under Article 111 of
Law No. 6769, the transfer of patent rights
as appearing in the records of TurkPatent is
requested.

I1l. THE IMPACT OF AL-
LEGED USURPATION OF
PATENT RIGHTS AT THE
LOCAL OFFICE ON THE
EUROPEAN PATENT

The procedures for filing a patent application
and/or obtaining a registered patent at the
TurkPatent under the provisions of Law No.
6769 have been explained above. However,
in the event that the person who usurped
the right to claim a patent also files a patent
application with the European Patent Office
("EPQ"), the independent progress of patent
procedures at the EPO may lead to the inven-
tor experiencing a loss of rights once again.
The European Patent Convention (“EPC”) is
one of the most important sources of patent
law. Through the EPC, patents are granted
broader protection and healthier patents can
be issued based on the fundamental criteria
for patents. A “European Patent” is granted
by the EPC, a unique agreement between
the contracting states, and is recognized
throughout the member states™. Under the
EPC, patent applications can be filed in all
member countries or in selected countries
chosen by the applicant. As indicated in our
study, in the event that a patent application
is unjustly filed with TurkPatent, it is clear that
the same allegations would apply to the pat-
entfile if a patent application is also filed with
the EPO by the same individuals. See Article
14 of the EPC in this regard;

b) Varsa aynirichan hakkindan yararlanarak
ayni bulus icin yeni bir patent basvurusu ya-
pabilir.

¢) Basvurunun reddedilmesini Kurumdan
talep edebilir.”

seklinde duzenlenmistir. Bu haliyle dava
ikame eden gercek hak sahibi tarafindan
bu u¢ secimlik haktan herhangi biri kararin
kesinlesmesinden itibaren U¢ ay icinde ter-
cih edilebilecektir. Eger ki bu u¢ aylik sure
icerisinde bir talepte bulunulmaz ise 6769
sayili Kanun‘un 110/5 hukmu cercevesinde
patent geri ¢cekilmis kabul edilecektir. Tescilli
bir patente dair gercek hak sahipligi ve gasp
iddiasinda bulunulmasi halinde takdir edile-
cegi Uzere, bu sekilde secimlik haklar bulun-
mamakta 6769 sayili Kanun'un 111. maddesi
cercevesinde TurkPatent nezdindeki kayitlar-
da da gorunecek sekilde patent hakki sahibi
olarak patentin devri talep edilmektedir.

I1l. YEREL OFISTEKi PA-
TENT HAKKININ GASPI

iDDIASININ AVRUPA PA-
TENTINE ETKIiSi

TurkPatent nezdinde gerceklestirilen patent
muracaatina ve/ veya tescil edilmis patente
dair 6769 sayili Kanun hukumleri cerceve-
sinde ikame edilecek dava yukarida izah
edilmis bulunmaktadir. Ancak patent iste-
me hakkini gasp eden kisi tarafindan ilgili
patent ile Avrupa Birligi Patent Ofisi ("EPO”)
nezdinde de patent maracaatinin gercekles-
tirildigi intimalinde EPO nezdindeki patent
islemlerinin bagimsiz sekilde ilerlemesi se-
bebiyle bulus sahibinin hak kaybi yasamasi
yine gundeme gelmektedir. Avrupa Patent
Sozlesmesi ("EPC”) patent hukuku kay-
naklarindan en 6nemlilerinden biridir. EPC
sayesinde patentler daha genis kapsamda
korunmakta ve patentlerin temel kriterleri
acisindan daha saglikli patentler verilebil-
mesini saglamaktadir. EPC, taraf devletler
arasinda yapilmis 6zel bir anlagmadir, bu
sozlesme ile Uye devletlerde gecerli olacak
bir “Avrupa Patenti” verilmektedir’®. EPC
kapsaminda Uye ulkelerin tamaminda veya
basvuru sahibi tarafindan tercih edilen tlke-
lerde patent basvurusu gerceklestirebilmek-
tedir. Calismamiz kapsaminda belirtildigi
Uzere haksiz sekilde TurkPatent nezdinde
patent muracaati gerceklestirilen kisi/ler ta-
rafindan EPO nezdinde de patent muracaati-
nin gerceklestirilmis olmasi intimalinde ilgili

“The EPO will halt the patent grant pro-
ceedings if a third party shows the EPO
that it has initiated proceedings against
the applicant in order to get a ruling that
it is entitled to a European patent. Unless
the third party gives the EPO written notice
that it approves of the continuation of the
proceedings, the EPO will not proceed”.

This issue was also mentioned in a decision
by the EPO and it was stated that the EPO
proceedings would also be suspended in
the event that a lawsuit regarding the right
ownership of the patent was filed before the
national court. EPO Decision No G 0003/92
of 13.06.1994 reads as follows™;

“The determination of questions relating to
the grant of a European patent is governed
by the “Protocol on Recognition of Deci-
sions on the Grant of European Patents”
("Recognition Protocol”), which is an inte-
gral part of the EPC. This Protocol grants
jurisdiction to the courts of Contracting
States to adjudicate claims relating to the
grant of a European patent, establishes
a system for determining which national
court will decide such claims in individual
cases, and requires mutual recognition of
decisions on such claims among the Con-
tracting States to the EPC”".

In the said decision, reference was made to
Article 61 of the European Patent Conven-
tion, emphasizing that, similar to the pro-
visions of Law No. 6769, the actual rights
holder is granted optional rights by the
national court decision. However, consid-
ering the aforementioned decision and the
relevant provision of the European Patent
Convention, it is observed that when there
is a dispute regarding ownership of the
patent before a national court for any EPO
patent application, the process for the pat-
ent application will be suspended upon no-
tification to the EPO. This is because while
the EPO conducts a detailed examination
regarding the patentability criteria of the
invention, it does not examine ownership
rights. The patent application is examined
based on the assumption that the applicant
is the rights holder. Furthermore, concern-
ing the determination of such ownership,
the European Patent Convention has dele-
gated authority to the member countries to
decide on this matter within their national
laws. Within this framework and in order
to protect the interests of the actual rights
holder, it is stipulated that the patent ap-
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patent dosyasinin da ayniiddialara muhatap
oldugu aciktir. Bu hususa iliskin olarak EPC
madde 14;

“Ue¢uncu bir taraf EPO'ya, Avrupa patentinin
verilmesine hak kazandigina dair bir karar
almak amaciyla basvuru sahibine karsi dava
actigini kanitlarsa, EPO, i¢uncu taraf EPO’ya
bu tur islemlerin devam etmesine riza gos-
terdigini yazili olarak bildirmedikce, patentin
verilmesine iligkin islemleri durduracaktir.”

hukmunu amirdir. Konuya iliskin olarak
EPO tarafindan tesis edilen bir kararda da
bu hususa deginilmis ve ulusal mahkeme
nezdinde patentin hak sahipligine iliskin
davanin ikame edilmis olmasi halinde EPO
surecinin de durdurulacag ifade edilmistir.
EPO 13.06.1994 tarih, G 0003/92 sayili kara-
rinda';

“Avrupa patentinin verilmesi hakkina iligkin
sorularin belirlenmesi, EPC’nin ayrilmaz bir
parcasi olan “Avrupa Patentinin Verilmesi
Hakkina iliskin Yargi Yetkisi ve Kararlarin
Taninmasi Protokolu” (“Tanima Protokolu”)
tarafindan yonetilmektedir. Bu Protokol,
Sozlesmeci Devletlerin mahkemelerine, bir
Avrupa patentinin verilmesi hakkina iliskin
hak taleplerini karara baglama yetkisi ver-
mekte, munferit davalarda bu tur taleplere
hangi ulusal mahkemenin karar verecegini
belirlemek icin bir sistem saglamakta ve EP-
C'ye Taraf Devletler arasinda bu tur taleplere
iliskin kararlarin karsilikli olarak taninmasini
gerektirmektedir.”

seklinde ifade edilmektedir. Anilan karar
cercevesinde Avrupa Patent Sozlesmesi'nin
61. maddesine yer verilerek ulusal mahkeme
nezdinde tesis edilen karar g¢ercevesinde
ayni 6769 sayili Kanun’da oldugu Uzere asil
hak sahibine secimlik haklar tanindigi vur-
gulanmigtir. Ancak anilan karar ve Avrupa
Patent Sozlesmesi'nin ilgili hukmu dikkate
alindiginda gorulmektedir ki herhangi bir
EPO patent muracaati i¢in ulusal mahkeme
nezdinde hak sahipligi hususunda uyus-
mazlik s6z konusu oldugunda bu durumun
EPQ'ya bildirilmesi halinde patent muraca-
atina dair sure¢ durdurulmaktadir. Zira EPO
bulusun patentlenebilirlik kriterleri agisindan
detayliinceleme yapiyor olmakla birlikte, hak
sahipligi hususunda inceleme yapmamakta-
dir. Bagvuruyu gerceklestirilen kisinin hak
sahibi oldugu karinesiyle hareket edilerek
patent muracaati incelenmektedir. Anilan
hak sahipliginin belirlenmesi hususunda da
Avrupa Patent Sozlesmesi tarafi tlkelere, ulu-
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plication process will be suspended upon
notification of the lawsuit filed before the
national court.

IV. CONCLUSION

Under Law No. 6769, the foundation of pat-
ent rights within the framework of intellec-
tual property rights is based on inventions.
For ownership of the invention to be vested
in a person, it is sufficient for the invention
to be realized. In other words, ownership
of the invention arises without the need
for any registration. However, for the pro-
tection of the relevant right and to assert it
against third parties, it must be registered
with the TurkPatent. Within this framework,
the inventor has the right to apply for a pat-
ent. However, in the event that the same
invention has been unlawfully realized, in-
voking the provisions of Article 110 of Law
No. 6769 allows for the initiation of a lawsuit
seeking actual ownership. In this scenario,
the law provides for optional rights if the
individual claiming actual ownership can
prove their claim. Delivery of the right is
made by opting for the most favorable of
these optional rights. However, there are
risks such as the rejection or invalidation of
the application file due to its pending sta-
tus. In anticipation of this possibility, Law
No. 6769, Article 110, stipulates that patent
proceedings may be suspended after the
initiation of the lawsuit. In order to prevent

sal hukuklari gergevesinde bu hususta karar
verme yetkisi vermistir. Bu yetki cercevesin-
de ve gergek sahibinin menfaati korunmak
maksadiyla ulusal mahkeme nezdinde ikame
edilecek davanin bildirilmesi halinde patent
muracaat islemlerinin durdurulacagi duzen-
lenmektedir.

IV. SONUG

6769 sayili Kanun cercevesinde sinai mul-
kiyet haklarindan patent hakkinin temelini
bulus olusturmaktadir. Bulus sahipliginin
kisinin uhdesinde dogmasi icin de bulusun
gerceklestirilmesi yetmektedir. Bir baska de-
yisle herhangi bir kayda ihtiya¢ olmaksizin
bulus sahipligi hakki dogmaktadir. Ancak il-
gili hakkin koruma altina alinmasi ve U¢uncu
kisilere karsi ileri surulebilmesi adina Turk-
Patent nezdinde tescil edilmis olmasi ge-
rekmektedir. Bu gercevede bulus sahibinin
patent isteme hakki bulunmaktadir. Ancak
TurkPatent nezdinde ayni bulusun haksiz
sekilde gerceklestirilmis oldugu ihtimalinde
6769 sayili Kanun madde 110 duzenlemeleri
dikkate alinarak gercek hak sahipligi talepli
dava ikame edilmesi mumkuandur. Bu ihtimal-
de kanun gercek hak sahipligi iddia eden ki-
sinin iddiasini ispat etmis olmasi intimalinde
secimlik haklar tanimaktadir. Bu sec¢imlik
haklardan en lehe olanin tercih edilmesi su-
retiyle hakkin teslimi gerceklestirilmektedir.
Ancak patentin muracaat halinde olmasi
sebebiyle dosyanin reddine karar verilme-
si ve/ veya gecersiz sayilmasi vb. riskler de
bulunmaktadir. Bu ihtimal de dikkat alinarak
6769 sayili Kanun’un 110. maddesinde da-
vanin ikame edilmesinin akabinde patent is-

the loss of patent rights, it is important to
carefully follow the process of the option-
al rights and, especially, the suspension
of patent proceedings during the course
of the lawsuit. Upon the decision regard-
ing the patent application following the
initiation of the lawsuit concerning actual
ownership, the request for patent applica-
tion rights turns into a patent infringement
lawsuit, and a decision on the transfer of the
patent becomes necessary.

While the legal monitoring of the process at
the TurkPatent can proceed as explained, if
an unjust application has also been made
to the EPO, Article 14 of the EPC becomes
important. According to this provision, if
it is reported that a lawsuit has been filed
alleging that the patent application rights
have been infringed at the local office, the
processing of the file at the EPO will be sus-
pended. In this scenario, the unjust registra-
tion of a European patent in the name of a
third party and/or the unhealthy conduct of
the patent process can be prevented.
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lemlerinin durdurulabilecegi duzenlenmisgtir.
Patent hakkinin zayi olmamasi adina ikame
edilecek dava surecinde secimlik haklarin
ve bilhassa patent igslemlerinin durdurulmasi
hususunun incelikle takip edilmesi gerekti-
gini ifade etmek isteriz. Gercek hak sahipligi
konulu bu davanin ikame edilmesinin aka-
binde patentin muracaatina karar verilmesi
halinde patent isteme hakki talebi, patent
gaspi davasina ddonusmekte ve patentin dev-
rine karar verilmesi gerekmektedir.

TurkPatent nezdindeki surecin hukuki olarak
takibi izah ettigimiz sekilde gerceklestirile-
bilecek olmakla birlikte haksiz sekilde EPO
nezdinde de muracaat gergeklestirilmis ol-
masi halinde EPC madde 14 hukmua 6nem
arz etmektedir. Bu duzenleme ¢ergevesinde
yerel ofis nezdinde patent isteme hakkinin
gasp edildigi iddiasinin mevcut oldugu sek-
linde davanin ikame edildiginin bildirilmesi
halinde EPO’daki dosya islemlerinin askiya
alinacagi duzenlenmistir. Bu ihtimalde Av-
rupa patentinin haksiz sekilde uguncu kisi
adina tescili ve/ veya patent surecinin sag-
liksiz sekilde yuratulmesinin 6nane gegilmis
olmaktadir.
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